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Arising out of Order-In-Original No ._01/AC/D/2015/UKG__Dated: 08/04/16 issued by:
Assistant Commissioner Central Excise (Div-IV), Ahmedabad-II

T rferRa/aTIarEr &7 e vad Jar (Name & Address of the Appellant/Respondent)

M/s Groth Continental Manufacturing Pvt. Ltd.
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India: -
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A revision application lies to the Under Secretary, to the Government of india, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Buiiding, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse '
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() Incase of goods exported outside India export to Nepal or Bhutan, without payment of
duty. _
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(d)  Credit of any duty aliowed to be utilized towards payment of excise duty on. final
products under the provisions of this Act or the Rules made there under and such order

is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 108
of the Finance (No.2) Act, 1998. C=ils
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. 1t should also be accompanied by a
copy of TR-6 Challan évidencing payment of prescribed fee as prescribed under Section
35.EE of CEA, 1944, inder Major Head of Account. ,
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. '
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to :- |
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(a) the.specialébench of ﬁ'Cuétom, Excise & Service Tax Appellate..Tribunél of West &inck
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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() To the west regiona{l bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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(b) To the West regional bench of Customs, Excise. & Service Tax Appellate
Tribunal (CESTAT) at O-20, New Mental. Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)
above. . '
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The appeal to the Appellate Tribunal shall be filed in guadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
O accompanied against (one which at least should be accompanied by a fee of ¥
1,000/-, ¥ 5000/- and ¥ 10,000/- where amount of duty/penalty/demand/refund is
upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form crossed
bank draft in favour of Asst. Registrar of branch of any hominate public sector
bank .of the place where the bench of any nominate public sector bank of the

place where the bench of the Tribunal is situated. Agplication made for grant of
stay shall be accompanied by a fee of ¥ 500/-.

@) O 5@ IRW F B HeT e F AARY A ¥ A TR e A F forwr B
o ST ST T A R SR IR 3 @ew & e e sl o formr ofr art
¥ T ¥ BT Iy e anfieRor @ T andie A SE AR B T
HdeeT fopam e &1
In case of the order covers a number of-order- in Original, fee for each O.1.O.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As

the case may be, is filled to avoid scriptoria work if excising ¥ 1 lacs fee of ¥
100/- for each. .
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One copy of application or O.1.0. as the case may be, and the order of the

adjournment authority shall beer a court fee stamp of ¥ 6.50 paise as prescribed
under scheduled-I iterr of the cqurt fee Act, 1975 as amended.
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(6)  Attention in invited to the rules covering these and other related matter
contended in Customs, Excise & Service Tax Appellate Tribunal (Procedure)

Rules, 1982. -




F.No. V2(84)27/Ahd-11/App-11/2016-17

ORDER-IN-APPEAL

M/s Groth- Continental Manufacturing Pyt Litd, 423/P/11, Mahagujarat
'In'd'ustrial Estate, Sarkhej Bavla .Road, Moraiya, Ahmedabad 382 213 (henceforth, |
“appellant”) has filed the present appeal against the’ Order-in-Original'
No.01/AC/D/2016/UKG dated 8.4.2016 (henceforth, “impugned order”) passed by-

“the Assistant Commissioner of Central Excise, Division-IV, Ahmedabad-II

(henceforth, “adjudicatfng authority”).

2. Briefly stated, the facts of the case are that the appellant, a manufacturer of . |
_Safety Valves and other items and holding central excise registration, imported
- capital goods namely ‘Laser Tag Machine’ vide B/E dated 8.11.2012 and availed
Cenvat credit of Rs.3,71,420/- of CVD and SAD involved. The machine was put to -
use, but after some time, it was required to be re-exported and accordingly, it was:
exported without payment of duty under ARE-1 datsd 26.8.2013. Ob]ectlng to
_removal of cap1tal goods without payment of duty, a show cause notice was issued

“on 10.7.2014 for recovery of the Cenvat credit taken at the time of importation, in

terms of rule 3(5A) of the Cenvat Credit Rules, 2004 (henceforth, “Cenvat Rules”).

The adjudicating authority, vide impugned order, confirmed the recbvery of Cenvat -

credit of Rs.3,71 420/ alongw1th interest, and imposed equal penalty under rule.
, 15(1) of the Cenvat Rules. The appellant is in appeal against this order of the -
adjudicating authority. - - '

3. - Inthe grounds.of appeal, appellant refers to Para 3.4 of the Chapter 5 (Cenvat |
- Credit) of CBEC’s Excise Manual of Sup.plernentary Instructions, according to which,
~. there is no bar for a manufacturer to rernove the inputs or capital goods as such for
export under bond. Appellant quotes three case laws relied upon in the defence
presented before the adjudicating authority and states that these were ‘not -
discussed in the'irnpngned order. Appellant also differs with the quanturn of -
-demand, which accordmg to appellant, cannot be equal to Cenvat credit taken; that g
'demand could not be more than Cenvat credit availed minus 10% (2.5% x 4 '
Quarters) Appellant also relies upon CBEC’s Circular No.345/2/2000- TRU dated o
29.8.2000 and another Circular No. 816/13/2005-CX dated 16.6.2005.

| 4. - During personal hearing held on 19.6.2017, Shri Jayesh Patel and Shri Piyush
Patel represented the appellant and reiterated the grounds of appeal. They also‘/—
submitted relevant pages of CBEC Manual (Chapter 5, Para 3.4), copy of CB_EO ._ :

Clrcular dated 29.8. 2000 and copies of case laws mentioned in the appeal.




F.No.V2(84)27/Ahd-11/App-11/2016-17-

- Ihave carefully gone through the irnpugned order and grounds of appeal. The

dispute is on the requirement of reversal of Cenvat credit in terms of rule 3(54) of

the Cenvat Rules in a situation where appellant imported certain capital goods, put - -

to use and thereafter removed for export. Sub-rule (5A) of rule 3, as it existed on -

date of removal-of said capital goods (26.8.2013) provided that if the capital goods, -

~ on’ which- Cenvat.cr_edit has been taken, are removed after being used, whether as

capital goods or as scrap or waste, the manufacturer of provider or output services

sh_al] pay an amount équal to Cenvat credit taken on said capital goods reduced by the -

- percentage points calculated by straight line method as specified for each quarter of a

year or part thereof from the date of takz'ng the Cenvat credit. Further, for capital
goods other than computers and computer peripherals, the specified percentage

was 2.5 for each quarter.

6. I note that there is no dispute with regard to facts of -the matter that the

- capital goods namely Laser Tag Machine were 1mported vide Bill of Entry dated '

8.11.2012, Cenvat credit of CVD and SAD was taken and the same goods were -

removed 'lateron (for export on 26.8.2013). The appellant further claims that the-

Machine was put to use as shown in ER-7 return of 2012-13 filed on 30.4.2013.

'6.14 Removal of .capital goods after use, on which Cenvat credit was availed,

deservedly attracts- reversal of Cenvat credit in terms of said sub-rule (5A),

however, when the removal is for export, case laws cited by the appellant support o

the_‘ appellant’s stand that reversal is not required. For example, in the case of

“Videocon International Ltd v. CCE, Vadodara-II [ 2009(235) ELT 135(Triunal)], M/s -

Videocon International Ltd had imported “Funnel” machineries in 2000 and some of -

these machineries were exported on 10.8.2013 without payment of duty'under_

bond. The demand of duty was confirmed on the ground that when the capital goods

~on which Cenvat credit had been taken are removed as such from the factory, the

-'- manufacturer has to pay an amount equal to the credit availed in respect of such

capital goods. The revenue had taken a stand that the relevant rule does not

distinguish between the removal for home consumption or for export. Hon'ble - -.
Tribunal allowed the appeal citing the CBEC Letter F.No.345/2/2000-TRU dated -

29.8.2000 and in view of specific mention in the Central Excise Manual that there is -

' no ‘bar for a manufacturer to remove the 1nputs or capital goods as such for export

under bond.
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F.No. VZ(84)27/Ahd-II/App_-_II/2016-17 : .

6.2 Also, in case of Glass and Ceramic Decorators v. Commr. of C.Ex, Mumba1 I
'[2014(305) ELT 133 (Trlb.-Mumbal)], Hon’ble Tribunal found that the
manufacturer was entitled to clear inputs or capital goods, on which Cenvat credit
was taken, for export under bond without payment of duty and it was not required.
~_for.the manufacturer to reverse the Cenvat credit taken on capital goods which were
Aprocured_ and re-exported subsequently. Similar view has been taken in the case of
Corrim‘r. of C.Ex,, Bhopal v. Universal Cables Ltd [2017(345) ELT 308(Trib.-Del.)]. I

" therefore find that the issue is fairly settled and impugned order passed with‘out 3

con'si‘dering the decisions cited by the appellant is liable to be set aside.

7. Actoi'dingly, appeal is allowed and impugned order is set aside.
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‘The appeal filed by the appellant stands disposed of in above terms. . ' Q
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| Date: .8.2017

Attested o - '

(Sanw: W
E Superlntendent

. Central Tax (Appeals) , .

Ahmedabad . ' ' O
. ByR.P.A.D.

To, -

M/s Groth Continental Manufacturmg Pvt Ltd,
. 423/P/11, Mahagujarat Industrial Estate,

'Sarkhe] Bavla Road, Moraiya, Ahmedabad 382 213

Copy to: : v
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad -North.
: 3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt./Deputy Commissioner, Central Tax, Division-IV, Ahmedabad North.
5 Guard File.
6. P.A.




